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TOPICS

1. Why is this subject important?

2. How does PACHEdefine a vulnerable person?
3. Wh at 0 thredhdilde for an AA being needed?
4. What are the key responsiblilities for action ?

5. What iIs the role of the appropriate adult ?



FORMAT

1. Presentation
2. Quiz

3. Questions



WHY IS THISMPORTANT



WHY IS THIS IMPORTANT?

1. Vulnerable people are at higher risk of giving
unreliable evidence , incl. false confessions

2. Unreliable evidence leads to miscarriages of
justice and failed prosecutions

3. Evidence suggests we are not meeting need-
most vulnerable people d o n leave an AA






Risks to justice

A. Miller vs DPP [2018] EWHC 262 (Admin)

AL earning difficulties, autism,A s p b e r Syrelnondes

AConviction quashed: Failing to provide a specimen of
blood in breach of s.7 of the Road Traffic Act 1988

B. R v Beattie (Alfred David) [2018] ( N.lreland )
ADFrighteneddé, upset, shakir

AUpheld after assessing FME gave evidence iwoir dire



Risks to justice

C. Sussex Police 2 x unreported cases

oéa couple of court cases Ww
depression was not convicted at court due to not

having an appropriate adult in interview. The solicitor
successfully argued that PACE, as written at the time,
should mean that ANY vulnerablility identified

ensures the detainee Is provided with an appropriate

adult. o

Source: There to Help 3 (2020), National Appropriate Adult Network



Under identification

Clinical academic research indicates
that 39% of adults in custody have a

_ mental disorder.

Police data shows only of adult
detentions were recorded by police as
needing an AA.

2012/13 2013/14 2017/18 2018/19 Custody 2018/19 Voluntary 2018/19

Source: There to Help 3 (2020), National Appropriate Adult Network



Under identification

Different police forces
recorded different rates  20%
of AA needin 2018/19.

% of adult detentions with AA need recorded, by police force

Between 24% and 0.1% %
of adult detentions.

Source: There to Help 3 (2020), National Appropriate Adult Network



Under identification

NHS liaison and diversion (L&D) services identify
vulnerability in police custody.

In 2018/19, 68,581 adults engaged with L&D due
to mental ill health, learning disability and other

‘ vulnerabilities.
Of these, police had secured an AA foronly 1in 5.

Source: There to Help 3 (2020), National Appropriate Adult Network



Under identification

And there were large local variations.

% of adults engaged with L&D who had an AA, by L&D area
40%

20%

0%

| 68% MENTAL ILLNESS
Many L&D clients who had no AR 15% CURRENTLY AT RISK OF SUICIDE

et gonevate thaneod forone, | 2% LEARNING DISABILITY
| 1% AUTISM SPECTRUM CONDITION

Source: There to Help 3 (2020), National Appropriate Adult Network



Under identification

Table L % with AA % of cases % of MH cases
- 100%
Acquired brain injury* 57% 0.3% 0.4%
Crganic disorder 56% 0.3% 0.4%
Dementia4 54% 0.2% 0.3%
Schizophrenia or other delusional orders 51% 11.9% 17.7%
Bipolar affective disorder#® A44% 3.2% 4.8%
Attention deficit disorder®” 39% 2.2% 3.3%
Personality disorder® 30% 9.1% 13.5%
Unknown MH Need 25% 3.7% 5.5%
Eating disorder 24% 0.2% 0.2%
Anxiety/phobia/panic disorder/OCD/PTSD 19% 7.6% 11.3%
Depressive illness 15% 24.1% 35.9%
Adjustment disorder/reaction _ 4.5% 6.7%
Correlation with "% with AA” -0.44 -0.44

Source: There to Help 2 (2019), National Appropriate Adult Network (Data: NHS L&D Q1 2016/17)



Definition, interpretationconceptualisation

OThe 1 ssue I s not
identification; instead the problem
lies equally (or perhaps more so)

with definition & "y "

Dr R Dehaghani (2019)

ADULT SAFEGUARD

er



WHY IS THIS IMPORTANT?

1. Vulnerable people are at higher risk of giving
unreliable evidence , incl. false confessions

2. Unreliable evidence leads to miscarriages of
justice and failed prosecutions

3. Evidence suggests we are not meeting need-
most vulnerable people d o n leave an AA



HOW DOESPACEDEFINE AVULNERABLE PERSON



DEFINITION OF VULNERABILITY

1. Di sjointed | egi sl ati on I
mean different things , even in police context

2. PACE has a specific (if complex) definition,
focused on the reliability of evidence

3. Can arise from personal, contextual and/or
situational factors - and is dynamic



Vulnerablility can mean different things
ACol | egeds Vulnerability .
A Capacity assessment (Mental Capacity Act 2005)
ANeed for assessment (Mental Health Act 1983)
A Reasonable adjustments (Equality Act 2010)

A Fitness for interview (PACE Code C Annex G)



PACE definition of vulnerability (pr2018)
Abmay have any disorder or disability of mi n d ¢
or

A0 b e ¢ a u s ememtdl state hoe éapacity , may
not understand the significance of what is said, of
guestions or of theilr rertg



PACE definition of vulnerability (2018 onwards)

(d} ‘“vulnerable’ appliez to any person who, becausze of a mental health condition or
mental disorder (see Nofes 16 and 1GE):

(i)

may have difficulty understanding or communicating effectively about the full
implications for them of any procedures and processes connected with:

= their arrest and detention; or (as the case may be)

# their voluntary attendance at a police station or their prezence elsewhere
(see paragraph 3.21), for the purpose of a voluntary interview; and

= the exercize of their rights and entitiements.

doez not appear to understand the significance of what they are told, of

questions they are asked or of their replies:

appears to be particularly prone to:

# becoming confuzed and unclear about their position;

= providing unreliable, misleading or incriminating information without knowing
or wishing to do so;

accepiing or acting on suggestions from others without consciously knowing
or wishing to do so; or

readily agreeing to suggestions or proposals without any protest or guestion.

A person may be vulnerable as a result of a having a mental heaith condition or mental
disorder. Similarly, simply because an individual does not have, or is not known fo have,
any such condition or disorder, does not mean that they are not vulnerable for the purposes
of this Code. It is therefore important that the custody officer in the case of a detained
person or the officer investigating the offence in the case of a person who has not been
arrested or detained, as appropriate, considers on a case by case basis, whether any of the
factors described in paragraph 1.13(d) might apply to the person in question. In doing so,
the officer must take into account the particular circumstances of the individual and how the
nature of the investigation might affect them and bear in mind that juveniles, by virtue of
their age will always require an appropriate adult.

1GA For the purposes of paragraph 1.4(a), examples of relevant information that may be
available include:

the behaviour of the adult or juvenile;

the mental heaith and capacity of the adult or juvenile;

what the adult or juvenile says about themselves;

information from relatives and friends of the adult or juvenile;
information from police officers and staff and from police records;

information from health and social care (including liaison and diversion services) and
other professionals who know, or have had previous contact with, the individual and
may be able to contribute to assessing their need for help and support from an

The Mental Heaith Act 1983 Code of Practice at page 26 describes the range of clinically
recognised conditions which can fall with the meaning of mental disorder for the purpose of
paragraph 1.13(d). The Code is published here:

https www.qov.uk/government/publications/code-of-practice-mental-health-act-1983.

When a person is under the influence of dnnk and/or drugs, it is not intended that they are
to be treated as vulnerable and requining an appropriate adult for the purpose of paragrach
1.4 unless other information indicates that any of the factors described in paragraph 1.13(d)
may apply to that person. When the person has recovered from the effects of drink and/or
drugs, they should be re-assessed in accordance with paragraph 1.4. See paragraph
15 4A for application to live link.




PACE definition of vulnerabllity (2018 onwards)

ADOdvul nerabl ed appl lheeasset o
of a mental health condition or mental disorder
(see Not es 1PAECE)Code C1.13(d)

Oo0sI mply because an 1 ndiv
not known to have, any such condition or disorder,
does not mean that they are not vulnerable for the
pur poses of PACE €€od€DIdse 0



PACE definition of vulnerabllity (2018 onwards)

Functional (not diagnostic)

ADue to mental health condition or mental
disorder (PACE Code C 1.13(d)); or

ADue to mental state or capacity (11C); or

ADue to any reason except drink/drugs (1G, 1GC)



PACE definition of vulnerabllity (2018 onwards)

1. Theymay have difficulty understanding or
communicating effectively about the full

implications for them of any procedures and
processes Custody, voluntary, rightg

ACan they understand rights and communicate wishes?

ADo they understand the consequences(e.g. of consent)?

ADo they understand they can leave a voluntary interview?



PACE definition of vulnerabllity (2018 onwards)

2. They do not appear to understand the
significance of what they are told, of questions
they are asked, or of their replies

ADo they know what things mean?
ACan they answer questions about the police caution accurately?

ADo they understand that their answers may incriminate them
without being explicit?



PACE definition of vulnerabllity (2018 onwards)

3. (1) They appear to be particularly prone to
confusion , being unclear about their position

Aln the context, are they likely to be unable to think clearly?
AbPerformanced in healthcare

AChallenge: What does particularly prone mean?

aS S €



PACE definition of vulnerabllity (2018 onwards)

3. (i) They appear to be particularly prone to
unintentionally providing unreliable ,
misleading or incriminating Information

AConfabulation: creation of false memories with no intent to
decei ve (untrue but not Ol yili ngo)

AChall enge: isndt getting quilty
Incriminate the goal?



PACE definition of vulnerabllity (2018 onwards)

3. (i) They appear to be particularly prone to
being suggestible

AThey personally accept messages communicated to them as
true, and this affects their behaviour or responses

AWhen they are given a narrative containing inaccurate
Il nformati on, they I ncorporate tF

AChallenge: Personality types are linked to suggestibility



PACE definition of vulnerabllity (2018 onwards)

3. (iv) They appear to be particularly prone to
readily agreeing to suggestions or proposals
without any protest or question.

AFor benefit e.g. avoid conflict or leave custody more quickly
ANot internalised like suggestibility (not accepted as true)

AChall enge: Desire for complil ant



DEFINITION OF VULNERABILITY
1. oVul ner abi | differgnbthimggaa n me a1

2. The PACE definition Is focused on the
reliability of evidence, not diagnosis

3. Factors are personal, contextual, situationalo
so they can change over time



PACE definition of vulnerabllity (2018 onwards)

Further reading

Gudjonsson, G. H. (2018). The Psychology of False Confessions. Forty Years of Science and Practice.

Contextual Situational

A nature of the crime A nature and duration of the custodial and

A pressure on police to solve the crime interrogative procedure and process;

A strength of evidence against the suspect ASuspectds understandin
A relationship between the victim and suspect and their legal rights

A relationship with co-accused A not having access to prescribed medication

Personal Protective

A Age A Presence of an effective appropriate adult

A mental state A Presence of an effective legal representative
A mental disorder (as per MHA Code)

A personality traits (e.g. suggestibility)




WHAT 0 STHRESHOLD



THRESHOLD FOR VULNERABILITY & AA

1. Lowt hreshol d (oreason to

2. No AA only If determined not to be vulnerable
due to clear evidence to dispel suspicion

3. I f oOovul ner abl alwagyenmeasdedn 0

4. AA not aright 0 cannot be waived like lawyer



THRESHOLD FOR VULNERABILITY & AA

Ao | fanydirhe an officer has any reason to

suspectt hat a personémay be
absence of clear evidence to dispel that

suspicion, that person shall be treated as s u c h

PACE Code C 1.4



Low threshold

ANot just initial risk assessmentd ongoing

AShould be able to saywhy you suspect

AAs k: O $fuspecytbeymaybe vul ner al
ADondt askbelevebeyagoul ner abl

AUnless suspicionremoved by clear evidence



AA required for every vulnerable person

PIf the detainee is aévul
custody officer must, as soon as practicable,
ensure that the attendance of the appropriate
adul seéuredo .

PACE Code C 3.15



AA required for every vulnerable person

Alf threshold is met, person is vulnerable
APolice must secure an AA (ot two decisions)
AProcedural safeguardimposed on police
ANot a right, not waivable by anyone

AN o t a deci st on/ choil ce, S



THRESHOLD FOR VULNERABILITY & AA

1. Lowt hreshol d (oreason to

2. No AA only If determined not to be vulnerable
due to clear evidence to dispel suspicion

3. I f oOovul ner abl alwagyenmeasdedn 0

4. AA not aright 0 cannot be waived like lawyer



WHAT ARE THE RESPONSIBILITIES FOR ACTION



RESPONSIBILITIES FOR ACTION

1. Police must:

AMake reasonable enquiries about what relevant information
IS avalilable,ASAP

ADetermine whet her PACE ©o6vul nerabl e

ARecord and share any relevant factors

2. L&D and HCPs can:

AProvide relevant information  to support police decision



RESPONSIBILITIES FOR ACTION

ao establish whether any such reasonmay
exXxl stéethe custody officere
t he offenceéshall take, or
foll owing action: . .o

PACE Code C 1.4(a)

enguiries o recording - sharing



Reasonable enquiries

O eéeasonable enquiries shall be made to ascertain
what information is available that is relevant to any
of the factors descr immetd |

apply; .O
PACE Code C 1.4(a)



Reasonable enquiries

AMust enquire into what information is available
AENquiries must be proactive and reasonable
ANot enough to ask the person and check records

ACO/OIC can delegate this (but not to HCP/L&D)



Reasonable enquiries

OThe custody officer or ot
directed by the custody officer shall...determine
whet her the detail neeéil s vu

reqgulres an appropriate ad

PACE Code C 3.5(c)



Reasonable enquiries (relevant information)

1. Their behaviour, mental health and capacity and
what they say about themselves

2. Information from:
Arelatives and friends,
Apolice officers, staff and records,

Ahealth and social care (including liaison and diversion
services) and other profession

PACE Code C 1GA



Reasonable enquiries (relevant information)

0 éhgalth and social care and other professionalsjvho
know, or have had previous contact with, the individual
and may be able to contribute to assessing their need
for help and support from an appropriate adult.

This includes contacts and assessmentsrranged by the
police or at the request of the individual or (as
applicable) their appropriate adult or solicitor . 0

PACE Code C 1GA



Reasonable enquiries (risk assessment)

ANo standard risk assessment and common tools
and training are insufficient and ineffective

AFocus on physical risk and identify only 52% 63%
of those with MH and/or LD

AChall enge: Can we expec:t
oscreeno f or assessment ,



Reasonable enquiries (risk assessment)

ANo visual or behaviour clues or greater signs of anxiety
ASome people seek to disguise it
AAlcohol or drugs complicate assessment

ADisregard of self-reporting

APolice records used more to identify MH than LD

AStandardised questions less likely to identify LD



Make a record

0 € record shall be made describing whether any of
those factors appear to apply and provide any

reason to suspect that the person may be vulnerable

or (as the case may be) ma

PACE Code C 1.4(b)



Make a record
AMade whether any factors apply or not

ARecord of factors , not enquiries made



Share the record

oét he recordéshalll be made
officers, police staff and any others who [under the

Code§ eare required or entit
with the person...[including] any solicitor,
appropriate adult and heal

PACE Code C 1.4(c)



Share the record

AThe record (of which factors appear to apply)
must be made available to the:

Aappropriate adult (whatever the source)
Asolicitor or legal rep

AHCP and L&D



RESPONSIBILITIES FOR ACTION (HCP/L&D)

oHeal t hcar e pr oddwess enithenal s
need for an appropri ate a
whether a further specialist opinion may be

requi redo.

Code C Annex G 5



RESPONSIBILITIES FOR ACTION (HCP/L&D)

OThe ser vi c edvkdrta tlecisiopr ovi d
makers within youth and criminal justice agencies
on the range and appropriate use of reasonable

adjustments for those individuals identified with
vul nerabi |l i1 ties: éAdvise o

Vd

appropriate adulto.

Liaison and Diversion Standard Service Specification 2019

2.7.1 Effective participation in criminal justice processes



RESPONSIBILITIES FOR ACTION (HCP/L&D)

A Professional competency is critical

ATraining in forensic psychiatry, mental health, learning
disability, speech and language?

ATraining in PACE? (e.qg. fitness vs vulnerability)

A Challenge: Are you being asked for information
to confirm or dispel suspicion?



RESPONSIBILITIES FOR ACTION (HCP/L&D)

Table L % of cases % of MH cases
7

Acquired brain injury® 0.3% 0.4%
Organic disorder 0.3% 0.4%
Dementia* 0.2% 0.3%
Schizophrenia or other delusional order® 11.9% 17.7%
Bipolar affective disorders® 3.2% 4.8%
Attention deficit disorder?” 2.2% 3.3%
Personality disorders® 9.1% 13.5%
Unknown MH Need 3.7% 5.5%
Eating disorder 0.2% 0.2%
Anxiety/phobia/panic disorder/OCD/PTSD 7.6% 11.3%

No AA Depressive illness 24.1% 35.9%

80.6% Adjustment disorder/reaction 4.5% 6.7%
Correlation with “% with AA"

Source: There to Help 3 (2020), Source: There to Help 2 (2019),
National Appropriate Adult Network National Appropriate Adult Network (Data: NHS L&D Q1 2016/17)



RESPONSIBILITIES FOR ACTION (POLICE)

AMake reasonable enquiries about what
relevant information is available

ADetermine whet her PACE o6vul nc
provisions apply

ARecord any relevant factors

AShare that record



RESPONSIBILITIES FOR ACTION (HCP/L&D)

AL&D and HCPs should act within their personal
professional competencies to provide relevant
iInformation.

Alf police ask HCP/L&D opinion because they have
a reason to suspect the person may be
vulnerable, an AA Isalready mandatory , unless
HCP/L&D can provide evidence to dispel it.



WHAT IS THE ROLE OF THE APPROPRIATE ADULT



ROLE OF THE APPROPRIATE ADULT
AProcedural safeguard imposed on police
ASafeguard interests (rights, entitlements, welfare)
AWide range of possible actions

AWide involvement across PACE processes

ASignificant powers/rights



Purpose of the appropriate adult

O To s af e mierastsadof children and young
per sons detalned or quest

Crime and Disorder Act 1998 s.38(4)

O To s af e gghta redttleméntes and
welfare of |J uveni l es and vul n

PACE Code C 1.7A



Role of the appropriate adult




Actions of the appropriate adult

ASupport, advise, assist (any PACE procedure)

AObserve police (and inform inspector rank or above if
not proper, fair and respecting rights)

AAssist communication (including right to silence)

AHelp them to understand their rights and ensure rights
are protected and respected

PACE Code C 1.7A



Scope of the appropriate adult

A‘.] Rights and entitlements
iy ==

e e e v

Interviews (Inc caution & warnings)

ID procedures
A ¥« Searches

Reviews

Charge decision related actions



Rights/powers of the appropriate adult

AAttendance of solicitor even if legal advice waived
(capacity not relevant as final decision Is retained)

AAccess to thefull custody record

Alntervention in interview

ARepresentations (reviews, identity procedures, live-link)
APrivate consultations any time the suspectwants

AAnd many moreé



Video for family AAs
AAnimated video

ADesigned for public

AAvailable to all online
APiloted by Northants Police

APoster for custody/reception



